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United States Court of Appeals fpr the 
District of Columbia 

i 

_ 1 

a Supreme Court of the District of Columbia.! 

No. 80819 At Law. ! 

i 

John A. Lyons, Plaintiff , | 

vs. j 

The Liberty National Bank, a corporation, Defendant. 

\ 

United States of America, | 

District of Columbia , ss: 

BE IT REMEMBERED, That in the Supreme Courj; of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to witj: 

1 Amended Declaration. j 

Filed March 24,1932. j 

i 

In the Supreme Court of the District of Columbia. 

Holding a Law Court. 

No. 80819 At Law. j 

John A. Lyons, Plaintiff , 

vs. | 

The Liberty National Bank, a corporation, j 

The plaintiff, John A. Lyons, by his attorneys, jF. G. 
Matson and Alfred Cerceo sues the defendant, The Liberty 
National Bank, a corporation, organized and doing business 
under The National Banking Laws of the United States, for 
that, heretofore, to wit, on the 13th day of November,! 1930, 
he deposited in escrow with the above mentioned bank the 
amount of $1500.00 to be paid in accordance with the fallow¬ 
ing agreement: j 

“This agreement entered into between C. B. Slemp,jjohn 
W. Price and Rees B. Gillespie of Washington, D. C. parties 
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of the first part and John A. Lyons of New York, New York, 
party of the second part. 

WHEREAS, the party of the second part has employed 
the parties of the first part as attorneys at law to look after 
a certain case on the docket of the United States District 
Court at Norfolk, Virginia, and 

WHEREAS, fifteen hundred dollars ($1500.00) cash is 
to be paid as an additional fee when, as and if the case in 
the United States District Court is disposed of upon terms 
that are acceptable to the party of the second part; if the 
case is disposed of upon terms acceptable to the party of 
the second, the fifteen hundred dollars ($1500.00) deposited 
herewith in escrow in The Liberty National Bank shall be 
turned over to the parties of the first part by The Liberty 
National Bank upon written notification to the bank by the 
party of the second part that the conditions of this agree¬ 
ment have been satisfactorily complied with by the parties 
of the first part; and such notice to the bank will be a full 
acquitance and release to The Liberty National Bank of any 
and all liability of anv kind or character as the escrow agent 
for the parties hereto. 

The parties hereto appoint The Liberty National Bank 
as the joint Escrow Agent to hold the said fifteen hundred 
dollars ($1500.00) upon the terms herein stated, and de¬ 
posit the said fund with a copy of this agreement with said 
bank. If the case is not disposed of in said United States 
District Court by January 1,1932, then the Liberty National 
Bank may turn over said fund to the party of the second 
part, unless the time is further extended by mutual 
2 agreement. 

Given under our hands this the 13th dav of Novem¬ 
ber, 1030.” 

JOHN A. LYONS 
C. B. SLEMP 
JOHN W. PRICE 
REES B. GILLESPIE 

The terms of the agreement have not been complied with 
by the parties of the first part set forth therein. The de¬ 
fendant, The Liberty National Bank was never notified in 
writing or by any other method or methods by the plaintiff 
or anvone authorized for or bv him to notify the aforesaid 
defendant that the terms of the agreement were complied 
with by the attorneys named therein. 
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That this plaintiff John A. Lyons has made demand upon 
the defendant for the return of the amount of $15p0.00 de¬ 
posited in escrow with the defendant as is provided in the 
agreement set out herein and the said demand has j been re¬ 
fused. | 

The plaintiff further states that he has been infqrmed by 
the defendant bank that the amount of $1500.00 has been 
paid to the attorneys named in the agreement. 

WHEREFORE, the plaintiff demands judgment in the 
amount of $1500.00 with interest at 6% from Novejnber 13, 
1930 together with the costs of this action exclusive of all 
set-offs and just grounds of defense. j 

F. G. MATSON i 
ALFRED CERCEOi 

DEFENDANT’S PLEAS j 

3 Filed June 30, 1933 j 

i 

* # # * * * # | # 

1. For a plea to plaintiff’s amended declaration! the de¬ 

fendant, The Liberty National Bank, says that ij denies 
that the terms of the escrow agreement in said ^mended 
declaration set forth were not complied with by the; parties 
of the first part to said agreement, as in said Amended 
declaration alleged. i 

2. For a further plea to plaintiff’s said amende^ decla¬ 

ration the defendant says that the parties of the fifst part 
to said escrow agreement, in said amended declaration set 
forth, fully complied with all the terms of said agreement, 
and that the said case on the docket of the United States 
District Court at Norfolk, Virginia, in said agreement men¬ 
tioned, was disposed of upon terms that were acceptable to 
the party of the second part thereto, to wit, the plaintiff, 
and was so disposed of in said Court prior to Janjuary 1, 
1932. j 

3. For a further plea to said amended declaration the 
defendant says that on, to wit, the 12th day of November, 
1930 the plaintiff entered into an agreement in 'priting 
with C. B. Slemp, Jno. W. Price and Rees B. Gillespie, said 
persons being the parties of the first part to the saidjescrow 
agreement in said amended declaration set forth, by the 
terms of which said agreement dated November l$f, 1930, 
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hereinafter called “Fee Agreement”, plaintiff employed 
said C. B. Slemp, Jno. W. Price and Rees B. Gillespie, then 
and there being attorneys at law, as his attorneys to repre¬ 
sent him, the said plaintiff, in, and to handle, certain cases 
then and there pending in the United States District Court 
at Norfolk, Virginia, in which said cases plaintiff had been 
indicted for and charged with conspiracy to violate a cer¬ 
tain Act of Congress known as the Volstead Act, 

4 and to }:>ay said C. B. Slemp, Jno. \V. Price and Rees 
B. Gillespie, for their services as plaintiff’s attor¬ 
neys in said cases, the sum of $1,000 as a retaining fee and 
an additional sum of $1500 when, as and if the said case was 
disposed of on terms acceptable to the party of the second 
part, to wit, the plaintiff herein; and plaintiff further agreed 
in said fee agreement that said additional $1500 should be 
deposited in escrow in the defendant bank, under an es¬ 
crow agreement which was and is the said escrow agree¬ 
ment in said amended declaration set forth as aforesaid; 
and plaintiff further says that said sum of $1500 was in 
fact so deposited in the defendant bank, in accordance with 
said escrowi agreement: and defendant further savs that 
said cases in said United States District Court at Norfolk, 
Virginia, were on, to wit, the 18th day of November, 1930, 
through theiefforts of said C. B. Slemp, Jno TV Price and 
Rees B. Gillespie, attorneys for plaintiff as aforesaid, par¬ 
ties to said fee agreement as aforesaid, disposed of upon 
terms acceptable to the plaintiff by the imposition by said 
United States District Court of a sentence, upon a plea of 
guilty made by plaintiff as defendant in said cases, of im¬ 
prisonment for a year and a day in the United States Peni- 

tentiarv at Atlanta, Georgia; after said attornevs had ob- 

* ’ ' ' * 

tained from the United States Attornev in charge of the 
prosecution pf said cases, his consent to the imposition by 
the Court of, said sentence, if the defendant would enter a 
plea of guilty in said cases aforesaid; and defendant fur¬ 
ther savs that the disposition of said cases bv the entrv of 
said plea of guilty and the imposition of said sentence was 
acceptable to, the plaintiff and agreed to by him; and de¬ 
fendant further says that upon the disposition of said cases 
in said United States District Court, as aforesaid, accept¬ 
able to the plaintiff as aforesaid, said C. B. Slemp, Jno. W. 
Price and Rees B. Gillespie, parties to said fee 

5 agreement and to said escrow' agreement as afore¬ 
said, then and there became and were, under the 
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7 j 

terms of both said agreements, entitled to, and tb receive 
from the defendant, the said sum of $1500 deposited with 
defendant in accordance with said escrow agreement, as 
aforesaid, and that the plaintiff w’as then and theife bound 
and required, under the terms of said escrow agreement, 
to give and deliver to the defendant his written notification 
to the defendant that the terms of said escrow agreement 
had been complied with by said C. B. Slemp, Jno. W. Price 
and Rees B. Gillespie, parties of the first part, to j said es¬ 
crow agreement; but the defendant says that notwithstand¬ 
ing the full compliance with the said escrow agreeinent by 
the said parties of the first part thereto as aforesaid, the 
plaintiff, although in duty and in equity bound sq to do, 
arbitrarily and without right refused to give to the defen- 
dant said written notification; and thereupon defendant, 
upon demand of said C. B. Slemp, Jno. W. Price afid Rees 
B. Gillespie, parties of the first part to said escrovf agree¬ 
ment as aforesaid, and upon being fully advised tjhat the 
terms of said escrow agreement had been complied with 
by said parties in manner hereinabove set forth, a^id that 
the plaintiff would not give and refused to give to defen¬ 
dant said written notification, paid said sum of $1;500 de¬ 
posited with it in escrow as aforesaid to said C. B.j Slemp, 
Jno. W. Price and Rees B. Gillespie, the terms of $aid es¬ 
crow agreement having been fully complied with by them, 
as aforesaid. 

CHARLES L. FRAILEY, j 
THOMAS P. LITTLEPAGE, 

Attorneys for Defendant. 

\ 

6 Supreme Court of the District of Columbia. 

i 

Thursday, November 14, J1935. 

Session resumed pursuant to adjournment, Hofi. JO¬ 
SEPH W. COX, Justice, presiding. i 

i 

+ ****#*$* 

Come again the parties hereto, in manner as aforesaid, 
and the same jury that was respited yesterday and after 
this cause is further heard and given to the jury in bharge 
they upon their oath say they find for the defendant, by 
the direction of the Court. 

i 

i 

i 
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To the foregoing verdict an exception is duly noted and 
allowed. 

Whereupon, the plaintiff waives his time for filing a mo¬ 
tion for a new trial and agrees that judgment may be en¬ 
tered on this verdict forthwith. 

Wherefore, it is considered that plaintiff take nothing 
by this action that defendant go hence without day, be for 
nothing held and recover of plaintiff its costs of defense to 
be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by his attor¬ 
neys of record, in open Court, notes an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 


Memoranda 
November 27, 1935. 

Undertaking of Plaintiff on appeal approved and filed. 
7 December 9, 1935. 

Proposed Bill of Exceptions filed. 


Assignment of Errors. 

Filed January 10, 1936. 

*•*•#*** 

The Court erred: 1. In granting defendant’s The Lib¬ 
erty National Bank, Prayer Number One, reading as fol¬ 
lows : 

“The jury are directed to render a verdict for the 
defendant.” 

2. In directing the jury to return its verdict in favor of 
the defendant. 

3. In entering a judgment upon the jury’s verdict for 
the defendant. 

4. In overruling plaintiff’s objection to the admission 
in evidence of a deposition of one Lester S. Parsons made 
on November 3, 1934, at Norfolk, Virginia, before H. H. 
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i 

Chalkley, a notary Public in and for the State of Virginia, 
which deposition was taken and used at a previous trial of 
this cause. 

5. In admitting in evidence the aforesaid deposition of 

Lester S. Parsons. I 

6. In sustaining defendant’s objection to the ^mission 
in evidence of testimony tending to prove that defendant, 
as a prequisite to paying over to Messrs. Slemp, if’rice and 
Gillespie, parties to escrow agreement upon which! this suit 
was brought (Plaintiff’s Exhibit No. 2), the anjount set 
forth in said escrow agreement, required and said Slemp, 
Price and Gillespie did excute and deliver to defendant a 
surety bond for the protection of defendant fromj liability 

in the event that said amount should not h^ve been 
8 so paid over. I 

7. In other respects apparent of record, j 

JAMES T. CROUCil, 
Attorney for Plyintiff. 


Supreme Court of the District of Columbia.} 

i 

Monday, March 2, 1936. 

Session resumed pursuant to adjournment, Hcpn. JO¬ 
SEPH IV. COX, Justice, presiding. j 

* * * * * * 

i 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by hi|$ attor¬ 
ney submits to the Court his Bill of Exceptions t&ken at 
the trial of this cause, and prays that the same b<^ signed 
and made of record, nunc pro tunc , which is hereby ac¬ 
cordingly done. 

i 

- ! 

! 

i 

Designation of Record. 

Filed December 12, 1935. 

*******!* 

i 

Now comes John A. Lyons, the appellant in the above- 
entitled cause, by his attorney, and designates th<^ parts 
of the record which he desires to have included in thp tran- 

i 
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script, said parts being considered sufficient for the deter¬ 
mination of the questions raised on appeal, namely: 

1. The Declaration. 

2. Defendant’s Pleas. 

3. The verdict of the jury. ' 

4. The judgment. 

5. Plaintiff’s entry of appeal. 

6. A memorandum of appeal bond filed. 

9 7. The Bill of Exceptions. 

8. Assignment of Errors. 

Together with a copy of this Designation. Dated this 
12th dav of December, i935. 

i JAMES T. CROUCH, 

Attorney for Plaintiff . Appellant. 

Service of copy of the above Designation of Record is 
herebv acknowledged this 12th dav of December, 1935. 

I CHARLES L. FRAILEY, 

i Attorney for Defendant , Appellee. 


10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 9, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 80819 at Law, wherein John A. 
Lvons is Plaintiff and The Libertv National Bank, a cor- 
poration, is Defendant, as the same remains upon the files 
and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 6th day of March, 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. D. COFFIN, 

[seal] Assistant Clerk. 
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United States Court of Appeals for the District of 
11 Columbia. i 

Filed March 9, 1936. | 

HENRY W. HODGES, 

i Clerk. 

i 

In the Supreme Court of the District of Columbia. 

At Law—No. 80,819. j 

John A. Lyons, 

Plaintiff , j 

vs. 

The Liberty National Bank, 

A Corporation, 

Defendant. 

Bill of Exceptions. j 

Be it remembered, that at the trial of this cas^ before 

Mr. Justice Cox and a jury, duly empaneled and s\vorn to 
try the issues herein, which trial began on November 13, 
1935, and thereafter was further proceeded with, ,jTohn A. 
Lyons, plaintiff herein, being first duly sworn, testified on 
his own behalf, in substance as follows: j 

That he is the plaintiff in this suit; that early in July, 
1930, he was arrested with several others in connection with 
a liquor conspiracy, was taken to Norfolk and arraigned 
and charged with violation of the prohibition laws[ That 
lie realized he needed assistance, and having been |told to 
find Mr. Gillespie in Washington, found him, told him he 
wanted a continuance, and after discussing with Him the 
entire case, was taken to see Judge Price who, Gjillespie 
said, had been formerly a judge of some Virginia Court 
and was an influential man. 

The entire case was again gone over with Judge 1 Price, 
whom witness told he wanted the case postponed and pos¬ 
sibly eventually get fined or a suspended sentence; j that a 
fine or suspended sentence was the real gist of the Confer¬ 
ence. That Gillespie and Price suggested getting Bascom 
Slemp in the case saying he was former National Repub¬ 
lican Committeeman of Virginia and at one time Secretary 
to President Coolidge. That Judge Price told witness it 
would cost $2500, and witness agreed to that and altenta- 
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live agreement was drawn up; and the next day witness, at 
Judge Price’s office gave Price and Gillespie $1000 cash and 
got a receipt therefor, which receipt was offered and ad¬ 
mitted in evidence, marked plaintiff’s Exhibit 1, and is in 
the words and figures following: 

“Law offices of John W. Price, Southern Build- 
12 ing, Washington, D. C. Received of John A. Lyons 

$1000 cash retainer fee paid to C. B. Slemp, Rees B. 
Gillespie and myself as counsel in case of U. S. v. Lyons 
et al. in U. S. District Court of Norfolk, Va. 

(Signed) JNO. W. PRICE, atty. 

Nov. 13/30” 

That they then went to Slemp’s Office and they had an 
agreement drawn up placing the additional $1500 in the 
Liberty National Bank. The said agreement was there¬ 
upon offered and admitted in evidence, marked plaintiff’s 
Exhibit 2, and is in the words and figures following: 

“This agreement entered into between C. B. Slemp, 
John W. Price and Rees B. Gillespie of Washington, 
D. C., parties of the first part and John A. Lyons of 
New York, New York, party of the second part. 

Whereas, the party of the second part has employed 
the parties of the first part as attorneys at law to look 
after a certain case on the docket of the United States 
District Court at Norfolk, Virginia, and 

Whereas, fifteen hundred dollars ($1,500.00) cash 
is to be paid as an additional fee when, as and if the 
case in the United States District Court is disposed of 
upon terms that are acceptable to the party of the sec¬ 
ond part, if the case is disposed of upon terms accept¬ 
able to the party of the second, the fifteen hundred dol¬ 
lars ($1,500.00) deposited herewith in escrow in The 

Libertv National Bank shall be turned over to the 
* 

parties of the first part by the Liberty National Bank 
upon written notification to the Bank by the party of 
the second part that the conditions of this agreement 
have been satisfactorily complied with by the parties 
of the first part; and such notice to the bank will be a 
full acquitance and release to The Liberty National 
Bank of any and all liabilitv of anv kind or character 
as the escrow agent for the parties hereto. 
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The parties hereto appoint The Liberty Rational 
Bank as the joint Escrow Agent to hold the said fifteen 
hundred dollars ($1,500.00) upon the termO herein 
stated, and deposit the said fund with a copy of this 
agreement with said bank. If the case is not disposed 
of in said United States District Court by January 1, 
1932, then The Liberty National Bank may turn over 
said fund to the party of the second part, upless the 
time is further extended by mutual agreement]. 

Given under our hands this the 13th day of j Novem¬ 
ber, 1930. 

(Signed) 

JOHN A. LYONS. | 

C. B. SLEMP. 1 
JOHN W. PRICE. , 

REES B. GILLESPIE.” 

■ 

That this agreement was prepared in Slemp’s ofljice, and 
witness had nothing to do with the phraseology used. 
13 That witness said it was rather vague ajnd they 
said | 

“Well, the agreement points out particularly that 
everything must be satisfactory to you.” 

Witness never saw Mr. Slemp after November 13, 1930. 

That witness, Price and Gillespie then went to t^ie bank 
and saw Mr. McQuade, its then president, and witness then 
turned over the $1500 and left it with him in escrow^ with a 
copy of the agreement. 

Plaintiff Lyons then testified that on the evening of the 
same date (November 13, 1935), he accompanied said Price 
by boat to Norfolk, Virginia, where they arrived ihe fol¬ 
lowing morning and registered at a hotel in that cit^. That 
said Price left him stating that he was to see Majof Kear, 
the U. S. District Attornev. That later the same dav, he 
went with said Price to the office of said Major Kearf That 
said Price first spoke to Major Kear alone and then he was 
called in to the office. 

That there was some discussion at that time as | to the 
probability of a continuance, but Major Kear was adamant 
in the matter. That witness returned to Washington that 
night, and continued to New York. In the meantinie, wit¬ 
ness was given to understand by Judge Price that he| would 
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see just what he could do. That that was not all the con¬ 
versation because they were there together for quite a 
while, but it was the substance of it. That witness there¬ 
after went to Norfolk, and at the opening of the trial plead 
guilty to the indictment on November 18th (1930). That he 
was not sentenced until the case was disposed of and all 
were sentenced. That Judge Groner sentenced him to one 
year in the county jail, and witness in open Court asked 
Judge Groner if he would change his sentence to confine¬ 
ment in the Federal Penitentiary because of unsanitary 
conditions in the jail, witness realizing that he would have 
to serve the jentire year if sentenced to the jail, whereas 
if he went to Atlanta he would have the benefit of parole, 
and would get 4 or 5 days a month off. That the greatest 
sentence of tl}e other defendants was 18 months and a fine; 
and the others ranged from three months up. The sen¬ 
tence was on the 21st. That on the morning of the 
14 21st, in the Court room, Judge Price asked witness 

if he would release the monev in escrow, and witness 
told Judge Price in no uncertain terms: 

44 That under no circumstances because it would not 
be equitable because they had not been able to accom¬ 
plish what they agreed to do.” 

That witness, after remaining 3 weeks in jail, went to At¬ 
lanta and was; released on September 7, 1931, and that im¬ 
mediately thereafter he stopped off at Washington on his 
way to New York and called to see Mr. McQuade who in¬ 
formed witness “that the money had been taken down” 
and witness said “by what right?” That witness had never 
notified the bank in writing to deliver this monev over to 
the attornevs. That this was the first he knew that the 
money had been paid. 

On cross-examination the witness Lyons further testi¬ 
fied in substance, that the discussion between Price, Gilles¬ 
pie and himself, which led up to the escrow agreement was 
had at the Carlton Hotel in Washington and that the fee 
agreement was signed there; that at the conference in Nor¬ 
folk between himself, Judge Price and District Attorney 
Kear in the latter’s office in Norfolk the matter of wit¬ 
ness’s pleading guilty and taking a sentence for a year in 
jail was discussed, and there was talk about witness plead¬ 
ing guilty and giving some evidence or assistance to the 
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I 

j 

i 

Government insofar as the rest of the defendants were 
concerned, and witness informed Major Kear that| he could 
not see his way clear to do any such thing as tjiat; that 
witness had met Mr. Parsons in Norfolk in July (|930); he 
was the attorney for the others involved in the chse; that 
when they were all brought into Court to be sentenced, 
witness stated to Mr. Parsons in the Courtroom that there 
had been a conversation with the District Attorney and an 
arrangement had been made whereby if witness would 
plead guilty, the District Attorney would recommend a year 
in jail. Witness could not recall whether after the arrange¬ 
ment was made for witness to plead guilty and bp sent to 
Atlanta Penitentiary, he thanked Major Kear for| his rec¬ 
ommendation and for getting this sentence through for 
him; but witness could not deny that he so thankejd Major 
Kear. 

On redirect examination the witness testified in sjibstance 
that he had been ten years in the U. S. Secret Ser- 
15 vice, and had been in Court frequently in thp course 
of his employment, and as a result thereof]had be¬ 
come familiar with the law relative to 1 year anfl a day 
being necessary before going to a Federal Penitentiary. 
Thereupon the witness testified as follows in response to 
questions propounded by the Court: I 

“The Court: You were under indictment at that]time of 
violating the liquor law? j 

The Witness: Yes sir, I was under indictment, j 

The Court: Did I understand you to sav that vou could 

•/ •/ •'l 

not afford to go to trial? 

The Witness: I knew there was nothing to be gained by 
a trial; I was guilty. 

The Court: So that what you were employing thpse men 
for was to get vou out as best thev could? 

The Witness: Yes Sir; I wanted their political influence.” 

Thereupon, on re-'cross-examination, the witnesjs testi¬ 
fied in substance, that there was no question about h}s being 
guilty; that several months before he and Judge Price had 
visited Major Kear in his office, he had seen the District 
Attorney, and he then told Major Kear that if it ca|ne to a 
question of trial, he would plead guilty; but that th^re was 
at that time no agreement that he should plead guilty, and 
take a year in jail. 
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Thereupon it was admitted by Counsel for defendant that 
the $1500 deposited in the defendant bank under the escrow 
agreement plaintiff’s exhibit 2 was paid over to Slemp, 
Price and Gillespie on December 10, 1930. 

Thereupon the plaintiff rested. Thereupon the defen¬ 
dant to maintain the issues upon its part joined produced 
as a witness John W. Price, who testified in substance as 
follows: 

That his name was John W. Price, his occupation attor¬ 
ney at law, his residence the District of Columbia; that he 
had practiced law 42 years, and had served as Judge of 
the Corporation Court of Bristol, Va., had resigned, and 
had practiced law in Washington since 1918. That he first 
saw plaintiff in the Carlton Hotel where he went with a 
man named Kelly or Hogan and wdth Gillespie, and had a 
conference with Lyons about the Lvons indictment. That 
there were three indictments pending against plain- 
16 tiff; namely, for violation of the Volstead Act, for 
conspiracy to violate that Act, and for violation of 
the Tariff Act; and that he was indicted jointly with six 
others. That at the conference at the Carlton Hotel a con¬ 
tinuance was probably mentioned, but witness told plain¬ 
tiff as several were indicted for conspiracy for violation of 
the Volstead Act, it would be foolhardy to ask Judge 
Groner and Major Kear to continue a case of that sort, 
and witness would not undertake to do so. 

That it was there agreed that plaintiff was to pay a $1000 
retainer and $1500 was to be placed in escrow as set forth in 
plaintiff’s exhibit 2. That Lyons admitted he was guilty 
and was fearful Judge Groner would give him a long sen¬ 
tence and a fine; that witness told Lyons he thought the 
best they could do was to have plaintiff plead guilty to all 
three indictments and ask the District Attorney to recom¬ 
mend to the Judge and get him to give a sentence of one 
year in jail. With this Lyons agreed. That this was not 
specifically set out in the contract because they did not 
know whether or not the Judge would agree to it. That 
they had in mind one year’s sentence in jail if they could 
get off with that. 

That after the money was put in the bank witness and 
Lyons went to Norfolk that night, November 13th, and 
next morning they went to see District Attorney Kear in 
his office. Witness at that interview told Kear about Lvons 
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having been in the Secret Service, pleaded that plaintiff’s 
old father and mother were good people, and said all he 
could for Lyons, and tried to get Major Rear to! agree to 
a year’s sentence, which Rear did not do at that jfirst con¬ 
ference. Plaintiff participated in the conference hnd prob¬ 
ably did as much talking as witness did. Major liear then 
stated if plaintiff plead guilty to all three indictments and 
testified against the others, he (Rear) would be! inclined 
to help him. 

Plaintiff said he would not do this as if he did!, his life 
would not be worth anything. That in the afternoon they 
met again in the office of Major Rear, who then consented 
to Lyons ’ pleading guilt, and said he would not reqjuire him 
to testify against the others, and would recommend to the 
Court a sentence of a year in jail. 

That plaintiff then expressed himself jas w^ell 
17 pleased, and then witness returned to Washington 
that night. That witness and plaintiff ag4in went 
to Norfolk on the 16th and on the 18th plaintiff plehd guilty 
to all three indictments, the case went to trial ajs to the 
other defendants, and on the 21st was sentenced* all but 
one of the other defendants having been found guiltjy. That 
when Lyons was sentenced the District Attorney recom¬ 
mended a sentence of a year in jail; that plaintiff, after dis¬ 
cussion with witness and Mr. Parsons, stated to th^ Court, 
that because of the filthy condition of the jail and because 
he could get the benefit of the parole law, he preferred a 
penitentiary sentence, and Judge Groner then sentenced 
plaintiff to a year and a day in Atlanta Penitentiary. That 
Lyons was so pleased with the outcome of the matter that 
in the Court room he thanked witness, and also thanked 
Major Rear for his fair treatment of the situation That 
plaintiff then went to jail in Norfolk and witness s4w him 
there and asked him to write to the bank to release the 
money on deposit there, and plaintiff at first agreep to do 
so and then changed his mind and declined to do it[ That 
there was another agreement besides the escrow agreement, 
the fee agreement; which with the escrow agreement was 
one whole agreement. Thereupon the defendant offered in 
evidence said fee agreement which was admitted |in evi¬ 
dence, marked defendant’s exhibit I, and is in the words 
and figures following: 
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“AGREEMENT 

Memorandum of agreement between C. B. Slemp, 
John W. Price, and Rees B. Gillespie, attorneys at law, 
parties of the first part, and John A. Lyons and others, 
parties of the second part, 

Whereas, the party of the second part has been 
jointly indicted in the United States District Court at 
Norfolk, Virginia, under the charge of a conspiracy 
to violate the Volstead Act, and 

Whereas, the parties of the second part desire to 
employ the parties of the first part as counsel to under¬ 
take to see if the cases may not be compromised or 
handled upon such terms as will be agreeable to parties 
of the second part, parties of the second part pay to 
the parties of the first part cash retainer fee of one 
thousand dollars ($1000.00) and are to pay fifteen hun¬ 
dred dollars ($1500.00) additional, when, as and if the 
case is disposed of on terms that are acceptable to 
parties of the second part. The fifteen hundred dollars 
($1500.00) is to be deposited in escrow in the Liberty 
National Bank in Washington, D. C. under an escrow 
agreement, a copy of which is hereto attached. The 
parties of the second part agree to pay travelling 
18 expenses and actual outlay expended in looking after 
this business. 

This the 12th dav of November, 1930. 

(Signed) C. B. SLEMP 

bv Jno. W. Price 
, (Signed) JNO. W. PRICE 

(Signed) JOHN A. LYONS.” 

Witness further testified that at the conferences with 
Major Kear in Norfolk he did not urge upon him any con¬ 
tinuance of the case. 

That, thereafter, and on December 8, 1930, he (Price) 

went to the Libertv National Bank and informed said bank 

* 

that the services required by said Slemp, Gillespie and him¬ 
self for said Lyons in accordance with said “Escrow 
Agreement’’ (Plaintiff’s Exhibit No. 2) had been per¬ 
formed and that they were, therefore, entitled to have said 
deposit turned over to them. That he turned over to said 
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defendant bank certain documentary proof of thd fact that 
they were entitled to such deposit and that defendant bank 
turned over to them said deposit on December lOj, 1930. 

On cross-examination the witness Price furthei* testified 
that neither he, Slemp nor Gillespie filed any Cburt pro¬ 
ceedings to enforce their right to the fund in the defendant 
bank. 

Thereupon plaintiff’s counsel propounded to thje witness 

the following questions: i 

■ 

“As a matter of fact, before the Liberty j National 
Bank did consent to turning the fifteen hundred dol¬ 
lars over to you and Mr. Slemp and Mr. Crillespie, 
the bank required that you furnish a bond tp protect 
the bank from liability in the event thev hadino right 
to turn it over from the plaintiff Lyons?” j 

i 

I 

to which question the defendant by its counsel tjlien and 
there objected, and the Court thereupon sustained | said ob¬ 
jection, and refused to permit said question to ! be pro¬ 
pounded to the witness on the ground that “That would not 
affect the question of liability at all”. To which ruling of 
the Court, plaintiff by his counsel, then and there duly ex¬ 
cepted. | 

And the defendant further to maintain the isshe upon 
its part joined called as a witness said Rees B. Gillespie 
who testified in substance as follows: That he is a practic¬ 
ing member of the Bar of the District of Columbia <jmd was 
on November 12, 1930, when plaintiff Lyoins con- 
19 suited with him relative to certain pending charges 
in the Federal Court at Norfolk, Virginia. That he 
called said Price into the case, who, in turn, called in said 
Slemp. That he saw Lyons, both on November l£, 1930, 
and on the following day, relative to he (Lyons) being rep¬ 
resented by said Price, Slemp and himself. That he did 
not see him after November 13, 1930, until after Lyons re¬ 
lease from imprisonment. 

That witness was present at the Carlton Hotel November 
12, 1930, at the interview between Lyons, Price and fitness 
at which the employment of Price, Slemp and witness as 
attorneys for Lyons in the matter of the pending [indict¬ 
ments was discussed; that in that discussion it was arranged 


i 
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that efforts should be made to get a sentence of a year in 
jail imposed upon Lyons, upon his pleading guilty to the 
indictments. 

Thereupon, defendant, further to maintain the issues 
upon its part joined produced as a witness Paul W. Kear 
who testified in substance as follows: 

That he lived in Norfolk, Ya., was and had been since 
1908, an attorney at law, admitted to practice in all the 
State and local Courts of Virginia, in the U. S. Supreme 
Court, and the District Courts of North and South Caro¬ 
lina, and that he was a member of the Virginia and Amer¬ 
ican Bar Associations. That he had been Special Assistant 
to the Attorney General; that from 1921 to July 1931 he 

had been United States Attornev for the Eastern District 

1 » 

of Virginia, and was such in 1930; that his first contact with 
plaintiff was in July 1930; that the indictments against 
Lyons were a conspiracy indictment based on the Prohibi¬ 
tion and Tariff laws; another charging smuggling, or vio¬ 
lation of the Tariff Act, and another for transporting liquor 
under the National Prohibition Act, which were all pre¬ 
pared by witness. Seven men including Lyons and Hogan, 
Roach and Gordon indicted. Witness recalled an interview 
in his office in the Federal Building in Norfolk, Va. on No¬ 
vember 14, 1930 between himself, plaintiff and Judge Price. 
This occurred before Court in the morning, about 9:45. 
Judge Price came in, said he represented Lyons and wanted 
to talk about the case, and witness said to bring 
20 Lyons into witness’s office which he did. Judge Price 
then asked what could be done if Lyons would plead 
guilty. Witness said he would recommend a year in jail 
if Lyons would take the stand and tell the whole story. 
Lyons and others had been arrested at scene of smuggling 
and 500 bags of liquor recovered. Witness some time prior 
to the interview in his office on November 14, had seen 
Lyons, had told him his offense was worse than the others 
because he had been in the Government service, and told 
him if he would tell all he knew so as to assure conviction 
of the others it might be arranged to let him off with a 
year in jail, to which Lyons had replied that he would not 
agree to do that, and there was no agreement that he should 
plead guilty and testify for the Government. Witness 
heard nothing further from Lyons until the interview in 
witness’s office on November 14th. At that interview, 
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Lyons and Judge Price wanted to know what witness would 
recommend if Lyons would plead guilty. Judge Pricje spoke 
of Lyons’ good record with the Government; of his!family. 
Witness said if he would plead guilty, and take thje stand 
and testify, witness would recommend a year in jail, i Lyons 
said if he testified his life wouldn’t be worth abything. 
Something was said about a suspended sentence, wh^ch was 
out of the question. They then made a definite proposition 
for Lyons to plead guilty and take a year in jail, fitness 
said lie would consider this, and let them know latei* in the 
day. Lyons did not object to this but requested it. j Lyons 
and Judge Price came back later and witness finally iagreed 
he would recommend a year in jail if Lyons came back on 
the 17th when the case was set for trial and plead j guilty. 
Lyons was apparently satisfied with this arrangeibent; it 
was the request of both him and Judge Price. Lvonjs came 
back on the 17th, the case went over to the 18th of Novem- 
her, and on that day Lyons pled guilty to the three indict¬ 
ments. The other defendants were tried only on ohe, the 
conspiracy indictment. Hogan or Kelly got 19 months in 
Atlanta with $5000.00 fine; Roach a year and a half and 
$3000.00 fine; Gordon the same with $5,000.00 fineJ One 
got 6 months and one was acquitted. The last two were just 
4 4 kids”. I 

Witness recommended to the Court a year in jail for Ly¬ 
ons; Witness was then asked by Judge Pricje and 
21 Mr. Parsons whether he objected to giving Lyons a 
year and a day in Atlanta. Witness at first denjurred 
because jail was severer and Lyons had pled guilty !to all 
three indictments, and the others had been tried oiilv on 
the one. Witness then told the Judge he had agreed with 
Lyons and his counsel Judge Price to recommend aj year 
in jail; the judge hesitated and said Lyons’ participation 
in the offense was greater than he had thought at the be¬ 
ginning of the trial; then Lvons or Judge Price asked!for a 
year and a day at Atlanta. In the Court room, after they 
were all sentenced, Lyons thanked witness for the treat¬ 
ment he had received. Lyons did not express any dissatis¬ 
faction with the sentence he had received. Later, in the 
Marshall’s office, Lyons again thanked witness and[ pre¬ 
sented witness with his (Lyons’) revolver, which had! been 
captured and which witness refused. I 
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Witness further testified on cross examination that he 
knew nothing about the fee agreement. 

Thereupon, the defendant, further to maintain the issues 
on its part joined offered to read to the jury the deposition 
of Lester S. Parsons, said deposition having been taken in 
Norfolk, Virginia, on the 3d day of November, 1934, after 
due notice to the plaintiff’s attorney, before H. H. Chalkley, 
notary public for the State of Virginia at Large, and duly 
certified bv said notarv, dulv transmitted to the Clerk of the 
Supreme Court of the District of Columbia, duly filed in 
the above entitled cause, and duly published. 

Whereupon the plaintiff, by his counsel, objected to the 
above reading of said deposition to the jury on the ground 
that said deposition was made for its use, and so used in 
the trial of this case before a different jury than that trying 
the issues at the trial in this cause commencing the said date 
of November 13, 1935, and that no deposition might be used 
except in the specific trial for which it was obtained. But 
the Court overruled the said objection and permitted the 
said deposition to be read to the jury; to which ruling and 
action of the Court, the plaintiff, then and there, prayed 
an exception, which said exception was allowed him 
22 and the same was duly noted and entered upon the 
minutes of the Court. 

Thereupon counsel for the defendant read to the jury the 
said deposition of said Lester S. Parsons, and said Lester S. 
Parsons, a witness for the defendant testified in substance 
as follows: 

That he was an attorney at law; that he had lived in Nor¬ 
folk, Virginia, 17 years, and that city was his present resi¬ 
dence; that from 1921 to 1925 he had served as Assistant 
U. S. Attorney for the Eastern District of Virginia, and 
was a member of the Virginia and American Bar Associa¬ 
tion. 

That, on November 21, 1930, and for some time prior 
thereto, he was a member of the Bar of the State of Vir¬ 
ginia and qualified to practice in the Federal District Courts 
and the Circuits Court of Appeal, and was then practicing 
in the local District in which Norfolk, Virginia, was located, 
and had been a member of the Federal Bar since before 
1921. That, prior to November 21, 1930, indictments had 
been brought against one John Roach, J. V. Kelley, alias 
Dan Hogan, and some others, including John A. Lyons, in 
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the Eastern District of Virginia, and were to be brought to 
trial. That they were charged with conspiracy toj violate 
the National Prohibition Act and the revenue law^. That 
the trials were had during the November Term 1930,Sat Nor¬ 
folk before Judge Groner. That Lyons had pled “(jruilty”. 
That he had had a conversation with said Lyons in the court 
room and that he “ understood from the conversation that 
he had agreed to plead guilty upon the statement that the 
District Attorney would recommend a year in jail, j 

That Lyons stated to witness as did also his Counsel, 
Judge Price, that there had been a conversation wlith the 
District Attorney and an arrangement had been made 
whereby if he would plead guilty, the District Attorney 
would recommend a year in jail. That Lyons neither jin that 
conversation, or at any other time, made any statement to 
the witness that he objected to that sentence or was dissatis¬ 
fied with it in any way, or with that arrangement. 

That said Major Kear was the then District Attorney. 

That Lyons expressed no dissatisfaction with t^uch an 
23 arrangement. That he had suggested to Lyo^s that 
he would be better off to take “One Year and a D^y” in 
the penitentiary rather than “One Year” in jail, j That 
Lyons said that such suggestion was a good one. 

That Lyons said to the Court that he would prefer k peni¬ 
tentiary sentence, and Judge Price made a statement in 
open Court in the presence of witness and Lyons, thjat Ly¬ 
ons preferred the penitentiary sentence; that when j Judge 
Price made that statement to the Court, Lyons m4de no 
objection, nor did he express any dissatisfaction; jto the 
contrary, he appeared to be entirely agreeable to tfie ar¬ 
rangement. I 

Thereupon, both plaintiff and defendant rested. 

The foregoing is the substance of all the testimony I given 
in the case. i 


Thereupon counsel for the defendant moved the Cohrt to 
direct the jury to render a verdict for the defendant; jwhich 
motion the Court granted, and directed the jury to render 
a verdict for the defendant, to which ruling and action of the 
Court, plaintiff, by his counsel then and there excepted. 

And thereupon, and as all of said exceptions were! duly 
noted and allowed as aforesaid and duly entered upop the 
minutes of the Court, before the jury returned its verdict, 
as so directed for the defendant, by the Court, and because 
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the matters and things hereinbefore recited are not matters 
of record, in order to make the same a part of the record 
herein, which is hereby Ordered, so that the plaintiff may 
have his case reviewed on appeal, the plaintiff, by his attor¬ 
ney, moves the Court, to sign and seal this, his bill of excep¬ 
tions, to have the same force and effect as if each and every 
one of said exceptions had been separately signed and sealed 
which motion is granted by the Court; and thereupon the 
plaintiff tenders this, his Bill of Exceptions, and requested 
the Court to sign and seal the same, which is accordingly 
done, now for then, this 2nd day of March, 1936. 

JOSEPH W. COX, 

Justice. 

CHARLES L. FRAILEY, 

, THOMAS P. LITTLEPAGE per F. 

Attorneys for Defendant. 

Approved: 

JAMES T. CROUCH, 

Attorney for Plaintiff , 

1123-25 National Press Building, 

Washington, D. C. 
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IN THE 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


JANUARY TERM, 1936. 


No. 6661. 


JOHN A. LYONS, 

APPELLANT, 

VS. 

THE LIBERTY NATIONAL BANK, 
A CORPORATION, 

APPELLEE. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This appeal by appellant, John A. Lyons, hereinafter 
referred to as plaintiff, is from a final judgmentj (R. 5- 
6) of the Supreme Court of the District of Colombia, 
sustaining motion of appellee, (R. 21) The Liber ty Na¬ 
tional Bank, a corporation, hereinafter referred to as 
defendant bank, to direct the jury to render a verdict 
for the said defendant bank. The jury, as so directed 
by the Court, returned its verdict for defendant bank. 
Whereupon, judgment was entered by the Cohrt on 
said verdict of the jury. (R. 6.) 
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Appeal was duly noted by the plaintiff, the amount 
of cost bond was fixed by the Court, which was given, 
and the appeal was duly perfected. (R. 6.) Assignment 
of errors and designation of record (R. 6-7), were serv¬ 
ed upon opposing counsel and filed. Thereafter, the 
Court signed the bill of exceptions. (R. 9 to 22, inclu¬ 
sive.) 

This is an action brought in the Supreme Court of 
the District of Columbia by the appellant, Lyons, as 
plaintiff, to recover One Thousand Five Hundred Dol¬ 
lars ($1,500.00) deposited by him with defendant bank, 
as an “escrow agent.” The Court sustained a demur¬ 
rer to the plaintiff’s amended declaration, and, the 
plaintiff electing to stand thereon, final judgment -was 
entered against him, from which judgment plaintiff 
prosecuted an appeal to this Court. On May 29, 1933, 
this Court reversed said judgment, with costs, and re¬ 
manded the cause “for further proceedings not incon¬ 
sistent with this opinion.” See Lyons v. Liberty Na¬ 
tional Bank, 62 App. D. C. 204. Thereafter, defendant 
bank filed its several pleas to said amended declaration 
(R. 3-4-5) and the cause came on for trial. The testi¬ 
mony adduced at the trial of the case is fully set forth 
in the Transcript of Record (R. 9 to 22, inclusive), as 
are the exceptions taken and allowed and relied upon 
by appellant. Practically the only question involved 
is as to whether the Court erred in directing the jury 
to return its verdict in favor of the defendant. 


Assignment of Errors. 

i 

! 

The Court erred: 

1. In granting defendant’s, The Liberty National 
Bank, Prayer Number 1, reading as follows: j 

“The jury are directed to render a vejdict for 
the defendant.” 

i 

2. In directing the jury to return its velrdict in 
favor of the defendant. 

I 

3. In entering a judgment upon the jury’s verdict 
for the defendant. 

4. In overruling plaintiff’s objection to the: admis¬ 
sion in evidence of one Lester S. Parsons madd on No¬ 
vember 3, 1934, at Norfolk, Virginia, before: H. H. 
Chalkley, a notary public in and for the State of Vir¬ 
ginia, which deposition was taken and used af; a pre¬ 
vious trial of this cause. 

5. In admitting in evidence the aforesaid de position 

of Lester S. Parsons. 

, 

6. In sustaining defendant’s objection to th^ admis¬ 
sion in evidence of testimony tending to prove j;hat de¬ 
fendant, as a prerequisite to paying over to [Messrs. 
Slemp, Price and Gillespie, parties to escrow! agree¬ 
ment upon which this suit was brought (Plaintiff’s Ex¬ 
hibit No. 2), the amount set forth in said escrow agree- 
ment, required and said Slemp, Price and Gillespie did 
execute and deliver to defendant a surety bond for the 
protection of defendant from liability in the ev^nt that 
said amount should not have been so paid over.j 

7. In other respects apparent of record. 
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Note. —Subsequent to the filing of the aforesaid as¬ 
signment of errors, appellant has decided that to 
withdraw Nos. 4 and 5 of his assignment of errors and 
same will not be considered in his ‘‘ Argument’’ herein¬ 
after. 


Argument. 

The questions of law will be discussed in the follow¬ 
ing order: 

I. That the trial Court was not justified in directing 
a verdict in favor of defendant bank. 

II. That, where a party on the trial of an action ad¬ 
vances contentions which are inconsistent with his 
prior conduct in relation to the matter in controversy, 
such prior conduct may be shown as being in the nature 
of an admission. 

L 

That the Trial Court was not justified in directing 
a verdict in favor of defendant bank. 

It is respectfully submitted that the law in as laid 

down bv this Honorable Court is to the effect that a 
* 

court is never justified in directing a verdict except in 
cases where, conceding the truthfulness of the wit¬ 
nesses and giving full effect to every legitimate infer¬ 
ence that may be deduced from their testimony, it is 
nevertheless plain that the party has not made out a 
case sufficient in law to entitle him to a verdict. That 
further the evidence must be viewed from the angles 
most favorable to plaintiff. See Shinn v. Evans, 37 
App. D. C. 304 ; 39 W. L. R. 408, Sprow v. Staples, 38 
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App. D. C. 219; 40 W. L. R. 133, Chesapeake Bbach Ry. 
Co. v. Brez, 39 Ap. D. C. 58; 40 W. L. R. 370, gloria v. 
Washington So. Ry. Co., 30 App. D. C. 559; 36 jw. L. R. 
187, Chalvert v. Huston, 43 App. D. C. 77; 43 W. L. R. 
52, Weigle v. Roller, 54 App. D. 0.164; 52 W. iji. R. 179, 
Gunning v. Cooley, 58 App. D. C. 304; 57 W. L. R. 82, 
Faucett v. Bergmann, 57 App. D. C. 290; 55 1v. L. R. 
.885, Madison v. White, 60 App. D. C. 329, Northwestern 
Mut. Life Ins. Co. v. West, 62 App. D. C. 381. 

The admitted facts in this case, as set fortjh in the 
Bill of Exceptions, (R. 9 to 22, inclusive) ari as fol¬ 
lows : 

That on November 12, 1930, plaintiff, for khe first 
time saw and spoke to Rees B. Gillespie and John W. 
Price, attorneys at law, relative to they representing 
him as counsel in connection with he, Lyonsl having 
been indicted upon charges of violation of the prohibi¬ 
tion laws in the Eastern District of Virginih, which 
indictment was then pending. That said Price and 
Gillespie suggested to plaintiff on said date tjhat one, 
C. Bascom Slemp, former National Republican Com¬ 
mitteeman of Virginia and Secretary to President 
Coolidge (President of the Lnited States) al$o being 
called into the case as counsel for plaintiff Lyorjs. That 
plaintiff agreed with such suggestion. That said Price 
on said date of November 12, 1930, stated to Jplaintiff 
that the fee for the services desired to be rendered by 
said plaintiff in connection with the aforesaid charges 
for violation of the prohibition laws would [be Two 
Thousand Five Hundred Dollars ($2,500.00). That 
plaintiff agreed thereto under certain condition^. That, 
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on the following day, November 13,1930, plaintiff paid 
to Messrs. Slemp, Price and Gillespie the sum of One 
Thousand Dollars ($1,000.00) in cash as a retainer fee 
for services to be rendered by them on said pending 
charges in Norfolk, Virginia. That plaintiff received 
a receipt therefor. (R. 10.) That also, on said date of 
November 13,1930, plaintiff deposited with the defend¬ 
ant bank the sum of Fifteen Hundred Dollars 
($1,500.00) as escrow agent for plaintiff on the one 
hand and Messrs. Slemp, Price and Gillespie on the 
other and under certain conditions as set forth the 
escrow agreement. (R. 10-11.) That said agreement 
was prepared in the office of said C. Bascom Slemp and 
plaintiff had nothing to do with its phraseology. That, 
before signing same, plaintiff remarked to said Slemp, 
Price and Gillespie that the wording thereof was rather 
vague and that, in reply thereto, he was advised by the 
other parties to said agreement as follows: “Well, the 
agreement points out particularly that everything must 
be satisfactory to you.” 

It was further admitted at the trial that plaintiff 
never saw said C. Bascom Slemp after said date of 
November 13, 1930. That on said date, plaintiff paid 
over to defendant bank the said amount of Fifteen 
Hundred Dollars ($1,500.00) mentioned in said agree¬ 
ment and also saw that defendant bank received a copy 
of said agreement. (R. 11.) 

It was further admitted at the trial that on the fol¬ 
lowing day, November 14, 1930, plaintiff accompanied 
said John W. Price to Norfolk, Virginia, in order to 
see what might be done for plaintiff upon said pending 
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charges in the Federal Court there. That plaintiff and 
said Price saw the U. S. District Attorney regarding 
the case. That on November 18,1930, plaintiff!entered 
his plea of “ Guilty’’ to said charges in the Federal 
Court at Norfolk, Virginia. That on Noveniber 21, 
1930, following the trial of those indicted jointly with 
him, plaintiff wras sentenced to serve one yea|* and a 
day in the Federal Penitentiary. That plaintiff was 
released from the Federal Penitentiary on September 
7, 1931, and stopped off in Washington on his[ way to 
his home in New York. That he called by the defend¬ 
ant bank relative to obtaining the return of the money 
($1,500.00) so deposited by him under said agreement. 
That he was then informed by the defendant bank that 
said deposit had been paid over to said Slenxb, Price 
and Gillespie. That plaintiff had never noticed the 
defendant bank to pay over said amount and that it 
was not until September 7, 1931, that he knew! that it 
had so been paid over to said Slemp, Price and Gilles¬ 
pie. That plaintiff knew that he was guilty an^l would 
be found so by a jury and therefore he desired the in¬ 
fluence of said Slemp, Price and Gillespie. 


It was further admitted at the trial that defendant 
bank paid over the said amount of One Thousand Five 
Hundred Dollars ($1,500.00) mentioned in saidj escrow 
agreement to said Slemp, Price and Gillespie | on De¬ 
cember 10, 1930, without any written notification to 
defendant bank by plaintiff, without any notice by de¬ 
fendant bank or said Price, Slemp and Gillespie to 
plaintiff of their intention to demand same fifom de¬ 
fendant bank and without any legal action havihg been 
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taken by defendant bank or said Slemp, Price and Gil¬ 
lespie relative to the enforcing whatever rights they 
might contend under the conditions of said escrow 
agreement. 

The above contains the admitted facts in the case 
and the only question involved which involves disputa¬ 
ble facts is as to the surrounding circumstances at the 
time that said escrow agreement was entered into on 
November 13, 1930, and possibly, what took place in 
Norfolk, Virginia, before and after plaintiff entered 
his plea of guilty to the then pending charges to which 
he plead *‘Guilty’’ on November 17, 1930. 

The onlv witnesses who testified at the trial relative 
to the circumstances involved in the execution of the 
said escrow agreement were plaintiff, John W. Price 
and Rees B. Gillespie. Plaintiff testified to the effect 
that he realized that he was guilty of the pending 
charges in the Federal Court at Norfolk, Virginia. 
That, having been told that said Rees B. Gillespie 
would be the man to see in the District of Columbia, 
he saw said Gillespie, who, in turn, called in said John 
W. Price who Gillespie said was formerly a judge in 
the State of Virginia and politically influential. That 
thereafter on said date of November 12,1930, said Gil¬ 
lespie and Price suggested that C. Bascom Slemp being 
also brought into the case as said Slemp was a former 
National Republican Committeeman of Virginia and 
Secretary to President Coolidge. That plaintiff agreed 
thereto and on the following day paid over One Thou¬ 
sand Dollars ($1,000.00) in cash to said Slemp, Price 
and Gillespie as a retainer fee. That also, on said date 
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of November 13,1930, plaintiff deposited with defend¬ 
ant bank the sum of One Thousand Five Hundred Dol¬ 
lars ($1,500.00) in cash in accordance with th|e terms 
of said escrow agreement (R. 10-11). Plaintiff |further 
testified that the services to be rendered by saidj Slemp, 
Price and Gillespie and for which services th<by were 
to receive the amount of $1,500.00 so deposited with 
defendant bank was to consist of said Slemp, Price 
and Gillespie having the case at Norfolk continued or 
postponed as he believed that he would be better able 
to receive more leniency than if he sentenced alopg with 
the others jointly charged with him who were demand¬ 
ing trials. That, after the said escrow agreembnt had 
been prepared in Mr. Slemp’s office without plaintiff’s 
assistance, plaintiff, before signing same, refiiarked 
that the phraseology used was rather vague anc| there¬ 
upon his attention was directed to the languag^ of the 
agreement with the statement “Well, the agreement 
points out particularly that everything must b^ satis¬ 
factory to you.” Plaintiff also testified that,j at no 
time after November 13, 1930, the date of execution of 
said escrow agreement, was he willing to release the 
money so held under said agreement and that j he in¬ 
formed said Price in Norfolk, in response tb said 
Price’s request to release said money, “That ufider no 
circumstances because it would not be equitable be¬ 
cause they had not been able to accomplish whdt they 
agreed to do.” j 

i 

As to the circumstances surrounding the execution 
of said escrow agreement, said Price and Gillespie 
being the only witnesses testifying to same for defend- 


i 
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ant bank, testified at the trial that their agreement 
with plaintiff w^as what they would endeavor to obtain 
for plaintiff, upon his plea of “Guilty”, a sentence of 
one year. 

As to whether plaintiff’s testimony was true as to 
the services to be rendered by said Price, Slemp and 
Gillespie or whether said Price and Gillespie stated 
the true facts, the attention of this Honorable Court 
is called to the following admitted facts: 

First. The said escrow agreement specifically pro¬ 
vides that said deposit of $1,500.00 might be held by 
defendant bank under the agreement until January 1, 
1932, which ^vas more than thirteen months after same 
being so deposited with defendant bank. As the trials 
of plaintiff and those indicted jointly wdth him were 
to be had during November, 1930, there was no reason 
to extend the time in the agreement to January 1,1932, 
unless a continuance of the charges against plaintiff 
wras to be had as testified to by plaintiff. Under the 
testimony of Price and Gillespie, plaintiff was to plead 
guiltv and be sentenced to one vear. Such services 
would and could not result in a delay of over 13 months 
as the cases W’ere set for trial during November, 1930. 

Second. Not only v r as there no written notification 
by plaintiff to defendant bank “that the conditions of 
this agreement have been satisfactory complied with by 
the parties of the first part” as set forth in said agree¬ 
ment, but neither defendant bank or the said Price, 
Slemp and Gillespie ever notified plaintiff that said 
$1,500.00 had been or w~as about to be paid over 
by defendant bank to said Price, Slemp and Gillespie 




nor was any legal action taken for the purpose of de¬ 
termining whether defendant bank should pay over 
said amount in the absence of written notification from 
plaintiff to defendant bank. It was not until jSeptem-. 
ber 8, 1931, that plaintiff was advised by defendant 
bank that said deposit had been paid over ^>y it to 
said Slemp, Price and Gillespie. 


Third. That, although said Price testified that he 
had completed the services to be rendered Iby said 
Slemp, Gillespie and himself when it was agreed that 
plaintiff was to receive a recommendation of one year 
as his sentence, yet neither Price, who was in Norfolk 
at the time or said Slemp and Gillespie required plain¬ 
tiff to fulfill said agreement by giving the necessary 
written notification to defendant bank nor did they 
suggest or ask that the agreement be clarified ^o show 
that the services to be rendered by them in plaintiff’s 
behalf would be completed if and when the presiding 
judge at Norfolk imposed a sentence of one ye^r upon 
plaintiff following his entering a plea of guiltjy. 

i 

Fourth. Said Price, Slemp and Gillespie y^ere all 
members of the Bar and were in a position to use 
adopt language in their several writings with plaintiff 
w T hich would leave no doubt of the true undersianding 
of the parties. Such writings were prepared \iy them 
without and their language was incorporated therein. 


Fifth. It was provided for that plaintiff w’as to pay 
$1,000.00 in cash and further to pay travelling ^xpens- 
es and actual outlay of said Slemp, Price and Gilles¬ 
pie. Accordingly, this is not a case where attorneys 
have received nothing for their services. 
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It is respectfully submitted that it was for the trial 
jury to determine whether said Price, Slemp and Gil¬ 
lespie had rendered the services contemplated in be¬ 
half of plaintiff so as to entitle them to said $1,500.00 
so deposited with defendant bank. The circumstances 
surrounding the entire agreement are consistent with 
plaintiff’s testimony. 

n. 

That, where a party on the trial of an action ad¬ 
vances contentions which are inconsistent with his 
prior conduct in relation to the matter in controversy, 
such prior conduct may be shown as being in the na¬ 
ture of an admission. 

The attention of this Honorable Court is called to 

that portion of defendant’s third plea to the amended 

declaration (ft. 5), reading as follows: ! 

“and thereupon defendant upon demand of said 
C. B. Slemp, Jno. W. Price and Rees B. Gillespie, 
parties of the first part to said escrow agreement 
as aforesaid, and upon being fully advised that 
the terms of said escrow agreement had been 
complied with by said parties in manner herein¬ 
above s6t forth, and that the plaintiff would not 
give and refused to give to defendant said written 
notification, paid said sum of $1500 deposited with 
it in escrow as aforesaid to said C. B. Slemp, Jno. 
W. Price, the terms of said escrow agreement hav¬ 
ing been fully complied with by them, as afore¬ 
said. ’ , 

In support of the allegations contained in said third 
plea as above-mentioned, said Price, upon direct ex¬ 
amination, testified in effect as follows: 

“That, thereafter, and on December 8, 1930, he 
(Price) went to the Liberty National Bank and 
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informed said bank that the services required by 
said Slemp, Gillespie and himself for sai^L Lyons 
in accordance with said “Escrow Agreement” 
(Plaintiff’s Exhibit No. 2) had been performed 
and that they were, therefore, entitled to have 
said deposit turned over to them. That he turn¬ 
ed over to said defendant bank certain d<j)cumen- 
tary proof of the fact that they were entitled to 
such deposit and that defendant bank turned over 
to them said deposit on December 10, 19^0.” (R. 
16-17.) I 

i 

On cross examination, the following question was 
asked the witness Price: 

i 

“As a matter of fact, before the Liberty Na¬ 
tional Bank did consent to turning the fifteen hun¬ 
dred Dollars over to you, Mr. Slemp and Mr. Gil¬ 
lespie, the bank required that you furnish a bond 
to protect the bank from liability in the event 
that they had no right to turn over from the plain¬ 
tiff Lyons!” 

i 

To this question, defendant objected and safne was 
sustained by the court and an exception noted. 

It is respectfully submitted that, in view of the al¬ 
legations contained in defendant’s plea and th^ testi¬ 
mony of said Price upon direct examination as above 
set forth, the question w’as proper and admissible. See 
Lusk v. Throop, 89 Ill. A. 509 (aff. 189 Ill. 127, 59 NE 
529); Colgan v. Philips, 41 So. C. Laws, 359, in which 
cases the court held that in the ease of a defendant it 
may be shown that his conduct has been suclj as to 
involve a recognition of the validity of the] claim 
which he resists as by seeking a release from liability. 
Also defendant may be shown to have done sonjething 
which indicates fear of an unsuccessful issue pf liti¬ 
gation. See Chaufty v. De Vries, 102 R. I. ^..,“612, 
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Pierce v. John, 6 Md. 28, Parsons vs. Martin, 11 Gray 
(Mass.) 111. 

In the above connection, it will be noted that no 
officer, servant, agent or employee of defendant bank 
testified at the trial hereof. 

It is respectfully submitted that the judgment 
should be reversed with costs against the appellee. 

JAMES T. CROUCH, 
Attorney for Appellant, 
i The National Press Building, 

Washington, D. C. 
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Hmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. | 

January Term, 1936. j 

! 

— 
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■ 

No. 6661. i 

i 

i 

I 

i 

John A. Lyons, Appellant, j 

v. 

The Liberty National Bank, a Corporation, 

BRIEF FOR APPELLEE. 

i 

— 

STATEMENT OF CASE, 
a. The Pleadings. 

i 

Tlie appellant (hereinafter called plaintiff), irj his 
declaration, after quoting in full the so called escrow 
agreement between himself and Slemp, Price and Gil¬ 
lespie introduced in evidence (R-10), under the te^rms 
of which he deposited with appellee (hereinafter re- 


ferred to as defendant), the sum of $1500, sues to re¬ 
cover that deposit solely on the allegation that he is 
entitled to it because the terms of the escrow agree¬ 
ment had not been complied with by Slemp, Price and 
Gillespie, parties of the first part thereto. (R-2.) The 
terms of the escrow agreement with which it is alleged 
they failed to comply, are that, to entitle them to the 
payment of the $1500 deposited in escrow, the “case” 
in the United States District Court in Norfolk (the in¬ 
dictments against plaintiff described in the evidence) 
must be disposed of upon terms acceptable to the plain¬ 
tiff, Lyons. (R-10.) 

Therefore, unless the plaintiff could establish by the 
evidence such failure of compliance by these parties, 
he could not recover. And, obviously, if the terms of 
the agreement had been fully earned out by Slemp, 
Price and Gillespie, plaintiff must fail in this action; 
and they would be entitled to the fund, not he. 

Therefore, defendant not only denied in its first plea 
that the terms of the escrow agreement had not been 
complied with by these parties, but in its second plea 
specifically averred that they had carried out the agree¬ 
ment, and that the case in Norfolk was disposed of 
prior to January 1, 1932, on terms acceptable to plain¬ 
tiff as required by that agreement. (R-3.) 

In addition, in its third plea, defendant set forth in 
some detail not only the manner of compliance by 
Slemp, Price and Gillespie, but the wrongful refusal 
of plaintiff, after such compliance, to notify defendant 
in writing of that fact as required by the escrow agree¬ 
ment, and that defendant thereafter paid over the 
money to these parties upon being advised that Slemp, 
Price and Gillespie had performed their part of the 
agreement. (R-4 and 5.) 
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The issue presented by the pleadings is therefore re¬ 
duced to this: 

Was the case in Norfolk, Virginia, disposed o^ upon 
terms acceptable to plaintiff? 

If it was, the terms of the escrow’ agreementj were 
complied with by Slemp, Price and Gillespie!; and 
plaintiff, w r ho then had an equitable duty to so jiotify 
defendant in writing, was and is not entitled tjo the 
$1500 deposited w’ith defendant, and cannot recover 
in this suit. j 

It is of course immaterial w’hether defendant had 
paid over the money to Slemp, Price and Gillespie, 
either rightly or wrongfully, or had retained it; plain¬ 
tiff, if these three parties performed their obliga¬ 
tions under the escrow T agreement, is not himself en¬ 
titled to the fund and cannot recover in this spit in 
which he claims it on the sole ground that the^ had 
failed so to perform. 

At the conclusion of the trial, the Court beloW di¬ 
rected a verdict for defendant, the plaintiff waived his 
time for filing a motion for a newr trial, and a Judg¬ 
ment w’as entered for defendant forthwith from yhich 
plaintiff has appealed. (R-6.) j 

b. The Evidence. 

1. Plaintiff's testimony. 

The burden of proof w*as upon plaintiff at the trial 
to establish that the “case 1 ’ in Norfolk had not been 
disposed of upon terms acceptable to him, and h^nce, 
that the “terms of the agreement had not been jcom- 
plied with’’ by Slemp, Price and Gillespie. The “chse” 
in Norfolk consisted of three indictments agpinst 
plaintiff for conspiracy to violate the Prohibition and 
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Tariff Laws, and for violating each of those laws. (R- 
18.) 

Plaintiff was the onlv witness on his behalf. There 
is not a line in his testimony even tending to prove that 
these three gentlemen failed to comply with the escrow 
agreement. After describing the inception and execu¬ 
tion of the agreement, he tells of an interview between 
Judge Price, Major Rear, the U. S. District Attorney 
in Norfolk, and himself on November 14,1930. (R-ll.) 
On his direct examination he omits all details of that 
conference, merely stating that there was some discus¬ 
sion as to the probability of a continuance. (R-ll.) 

On cross-examination he says that at that interview 
there also was discussed the matter of his pleading 
guilty with a year’s jail sentence or pleading guilty 
and testifying for the Government. He does not say 
what, if anything, was decided or agreed upon at that 
interview; but that an agreement was then reached 
may be inferred from his admission that, in the Court 
Room when he and his fellow conspirators were 
brought in for sentence, he told Mr. Parsons, their at¬ 
torney, that in a conversation with the District Attor¬ 
ney, an arrangement had been made that if plaintiff 
would plead guilty, the District Attorney would recom¬ 
mend a year’s sentence in jail. (R-13.) Plaintiff also 
testified he requested Judge Groner to change the sen¬ 
tence to a year and a day in the Federal Penitentiary, 
because of unsanitary conditions in the jail, and so that 
he might have the benefit of parole. (R-12.) 

In reply to questions by the Court plaintiff admitted 
he was guilty, and had employed Slemp, Price and Gil¬ 
lespie to get him out as best they could. (R-13.) 

From the beginning to the end of plaintiff’s testi- 
rnonv he does not voice anv protest or dissatisfaction 


with the disposition of the indictments against jhim,— 
“the case”—nor does he state a single fact eve^i tend¬ 
ing to show that Judge Price and his associates did 
not perform the terms of the escrow agreement. On 

the contrary he would not deny that he thanked the 
* * 

District Attorney for getting the sentence throuigh for 
him. (R-13.) * | 

He testified that he refused to release the <|scrow 
money at the request of Judge Price, “because they 
had not been able to accomplish what they agreed to 
do”; yet nowhere does he testify what, specifically they 
did agree to do,—except in reply to the Court’s 1 ; ques¬ 
tion, that they were to get him out as best they cbuld— 
nor does he state anywhere in what respect Judge 
Price and his associates had been unable “to accom¬ 
plish what they agreed to do”, or any fact even) tend¬ 
ing to prove such inability. 

From the foregoing it appears beyond a doubt that 
the plaintiff, on his own testimony, failed completely 
to prove his case, and to establish that the “cas 
the United States District Court in Norfolk ws 
disposed of on terms acceptable to him; in other Words 
that Slemp, Price and Gillespie did not comply wijth the 
terms of the escrow agreement, as alleged in his dec¬ 
laration. (R-2.) 


e” in 
s not 


2. Defendant's Evidence. 

The complete details of the whole matter are setjforth 
by the witnesses for the defendant, whose testimony is 
neither disputed nor contradicted by plaintiff. said 
nothing in his evidence in chief inconsistent with the 
testimony introduced by defendant, and he did mj take 
the stand in rebuttal and deny any of it. 
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John W. Price, formerly a judge in Virginia, and a 
lawyer who has practiced many years in this District, 
testified that plaintiff, at a conference at the Carlton 
Hotel in Washington, after admitting his guilt of the 
charges contained in these indictments for conspiracy 
to violate the Volstead Act, and for violation of that 
and the Tariff Act, agreed to the advice of Judge Price 
that the best they could do was for plaintiff to plead 
guiltv and ask the District Attornev to recommend a 
year in jail. (R-14.) (This is corroborated by Mr. 
Gillespie who was present at the conference. (R-17 
and 18.) That a fee agreement was executed (it 
is set out; in full R-p. 16), which, with the escrow 
agreement, constituted one whole agreement. (R-15.) 

It appears from this fee agreement (dated November 
12, 1930) that Slemp and Price were thereby retained 
by plaintiff to see if the “cases” in the United States 
District Court at Norfolk, Va., might be compromised 
or handled upon terms agreeable to plaintiff, and plain¬ 
tiff agreed to pay a retainer of $1000, and that $1500 
additional jshould be paid “when, as and if the case is 
disposed of on terms that are acceptable to plain¬ 
tiff.” The $1500 was to be deposited in escrow in de¬ 
fendant Bank under the escrow agreement here in¬ 
volved, a copy of which was attached to the fee agree¬ 
ment. None of the foregoing facts is denied by plain¬ 
tiff. 

Judge Price then gave an account of the conference 
with Major Rear on November 14, 1930, but in greater 
detail than plaintiff’s version of it. He testified that 
after he had said what he could to Major Rear in 
plaintiff’s behalf, plaintiff participating in the confer¬ 
ence, Major Rear finally agreed that he would recom¬ 
mend to the Court a year’s sentence in jail upon 


Lyon’s pleading guilty. That plaintiff then expressed 
himself as well pleased. (R-15.) This is not denied 
by plaintiff. Judge Price then stated that He and 
plaintiff returned to Norfolk on November 16, knd on 
the 18th plaintiff pleaded guilty to all three indictments 
and then requested sentence in the Atlanta Peniten¬ 
tiary for the reasons stated by plaintiff in his testimony. 
That plaintiff was so pleased with the outcome jof the 
matter that lie thanked both Judge Price and [Major 
Kear. (R-15.) That later, he, Judge Price, saw|plain¬ 
tiff in the Norfolk jail, asked him to write thei Bank 
(defendant) to release the money on deposit theije, and 
that witness at first agreed to do so, but changed his 
mind, and refused. (R-15.) This testimony is gneon- 
tradicted. 

That thereafter, on December 8, 1930, he, Judge 
Price, advised defendant that the services requited by 
him and his associates under the escrow agreement 
had been performed in accordance therewith, and 
turned over to the bank certain documentary prbof of 
that fact, whereupon, on December 10, 1930, defendant 
bank turned over to them the deposit. (R-16 anj 17.) 

Major Kear, U. S. Attorney for the Eastern District 
of Virginia from 1921 to 1931, testified that he hafl pre¬ 
pared the three indictments charging plaintiff ahd six 
others including Hogan, Roach and Gordon, with con¬ 
spiracy to violate, and with violations of, the Prohibi¬ 
tion and Tariff Laws. He gave in great detail| what 
took place at the conference on November 14, 1930, in 
Norfolk, between himself and plaintiff and Judge Price. 
He corroborated the testimony of Judge Pric^, and 
stated that after plaintiff had refused to plead guilty 
and testify for the Government, they “then nikde a 
definite proposition for Lyons to plead guilty ancjl take 
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a year in jail”. Major Kear told them lie would con¬ 
sider this, and let them know later in the dav. That 
“Lyons did not object to this but requested it”. That 
he, Major Kear, finally agreed he would recommend a 
year in jail if Lyons came back and pleaded guilty. 
That “Lyons was apparently satisfied with this ar¬ 
rangement; it was the request of both him and Judge 
Price”. That plaintiff pleaded guilty to the three in¬ 
dictments but the other defendants were tried only on 
on *?, the conspiracy indictment. That Hogan got 19 
months in Atlanta and $5000 fine; Roach a year and a 
half with $3000 fine, and Gordon the same with $5000 
fine. (R-19.) 

Major Kear then described the sentencing of the 
plaintiff stating that, when Judge Price and Mr. Par¬ 
sons asked if he objected to giving plaintiff a year and 
a day in Atlanta, he at first demurred because jail was 
more severe, and plaintiff had pled guilty to all three 
indictments and the others had been tried onlv on one. 
That upon request of plaintiff or Judge Price, plaintiff 
was sentenced to Atlanta, and then plaintiff twice 
thanked Major Kear for the treatment he had received. 
(R-19.) No part of Major Kear’s testimony was de¬ 
nied or contradicted by plaintiff. 

Mr. Lester M. Parsons, formerly Assistant United 
States Attorney for the Eastern District of Virginia, 
and practicing in Norfolk, testified to the fact of the 
indictments pending against plaintiff and others; that 
he was present when Judge Groner sentenced plaintiff; 
that plaintiff told him, Parsons, that there had been a 
conversation with the District Attornev, “and an ar - 
rangement had been made whereby if he would plead 
guilty the District Attorney would recommend a year 
in jail. * * * that Lyons expressed no dissatisfac - 
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tion with such an arrangement ”. That when | Judge 
Price (as well as plaintiff), stated to the Coujrt that 
plaintiff preferred a penitentiary sentence HLvons 
made no objection, nor did he express any dissatisfac¬ 
tion; to the contrary he appeared to be entirely Agree¬ 
able to the arrangement ". (R-21.) 

This testimony of Mr. Parsons was not contradicted 
by plaintiff. | 

II. I 

ARGUMENT. j 

1. The Court rightly directed j 

a Verdict for Defendant. j 

j 

From the foregoing evidence it is clear beyond a 
doubt, that the ‘‘cases” in Norfolk, referred to in the 
fee and escrow agreements were disposed of upon 
terms acceptable to the plaintiff Lyons; and therej is no 
evidence in the record to the contrary. He testified 
to no protest to such disposition, and did not deny the 
expressions of satisfaction therewith and of gratitude 
for the services rendered him and the results thereof 
accomplished. There was a total failure of prejof to 
support the allegation in his declaration that i “the 
terms of the agreement (escrow) have not been com¬ 
plied with” by Judge Price and his associates. ; The 
“cases” having been disposed of acceptably to plain¬ 
tiff, the terms of the agreement were fulfilled by them. 
It follows that plaintiff is not entitled to the escrow 
deposit, which both agreements provided should be 
turned over to Slemp, Price and Gillespie if and j when 
the cases in Norfolk were disposed of upon tern^s ac¬ 
ceptable to plaintiff. Judge Price and his Associates 
being entitled to the deposit, as all the evidence pijoved 
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them to be, of course the plaintiff could not be entitled 
to it; the defendant bank had rightfully paid it to those 
to whom it was due; and it could not, under the evi¬ 
dence in the case, pay it to plaintiff, or be liable to him 
without violating the escrow agreement. There was 
nothing, therefore, for the Court to do but direct a 
verdict for the defendant. 

The only breach of the escrow agreement was 
committed by plaintiff in refusing to write the defen¬ 
dant that the other parties to the agreement had com¬ 
plied with its terms. He was in duty bound to do so, 
and he could not by such refusal, tie up the fund for¬ 
ever, and prevent its payment to the parties to whom 
it was rightfully payable, although he himself was not 
entitled to it. 

A party to an agreement cannot take advantage of 
his own act in attempting to destroy the benefit of its 
performance by the other parties thereto. 

V ande grift v. Cowles Eng. Co.. 161 N. V. 435; 

48 L. R. A. 685. 

Eliot National Bank v. Beal y 141 Mass. 566; 

6 N. E. 742-744. 

Williams v. U. S. Bank , 2 Pet. (U. S.) 96,102. 

Loehr v. Dickson, 141 Wis. 332; 30 L. R. A. N. 

S. see p. 497. 

Patterson v. Mayerhofer, 204 N. V. 96; 97 X. E. 

472. 


Besides the written notification was really for the 
protection of defendant as a “full acquittance and re¬ 
lease of anv and all liability’’ as the escrow agent of 
the parties to the agreement. 

This Court recently had occasion to sustain a di¬ 
rected verdict in a case where the evidence was more 
favorable to plaintiff than was the evidence in the in- 


11 


i 

I 
1 

stant case. See Hopkins v. Balto. and Ohio R.\R. Co., 
81 Fed. (2d) 894 in which the Court quoted frorp Gunn¬ 
ing v. Cooley, 281 U. S. 90, 94 as follows: j 

“A mere scintilla of evidence is not enough to 
require the submission of an issue to the jufv. The 
decisions establish a more reasonable rule ‘that in 
every case, before the evidence is left to the jury, 
there is a preliminary question for the jucjge, not 
whether there is literally no evidence, but \yhether 
there is any upon which a jury can propeijly pro¬ 
ceed to find a verdict for the party producing it, 
upon whom the onus of proof is imposed^” 

And again this Court in Small v. Penna. R. R, Co., 
80 Fed. (2d) 704, held that even negative evidence, 
such as testimony of a witness did he not| notice 
or see certain events testified to by defendants’ wit¬ 
nesses, is not sufficient to take a case to the jury} where 
the evidence for defendant is otherwise undisputed. 
The Court said that ‘ 4 this testimony does not ^mount 
to an absolute rebuttal of the positive testimony of the 
great majority of the witnesses as to when andj where 
the whistles were blown’’ * * *. We respectfully 

submit that in the case at bar plaintiff did not produce 
even a scintilla of evidence upon which a verdict in his 
favor could be predicated; but if he had, the Court be¬ 
low in directing a verdict for defendant was justified in 
applying the rule stated in the authorities just| above 
cited. 

Finally, if the case had been submitted to thj> jury, 
and a verdict for plaintiff rendered, the Court below 
would have been compelled, upon the evidence,! to set 
the verdict aside. 





12 


2. As to question relating to 

indemnity bond. 

Plaintiff’s counsel in substance asked the witness, 
Judge Price, whether the defendant bank before pay¬ 
ing the $1500 over to Slemp, Price and Gillespie, re¬ 
quired a bond to protect it against future liability for 
such payment. (R-17.) The Court sustained an ob¬ 
jection to this question on the ground that if it had re¬ 
quired the bond, that would not have affected the ques¬ 
tion of liability. (R-17.) 

Obviously, the question of defendant’s liability to 
plaintiff in no way depended upon whether or not it 
had, out of precaution, required indemnity before pay¬ 
ment to Slemp and his associates. The plaintiff was 
either entitled to recover the money or he was not. 
Whether the bank was indemnified against loss was 
utterly immaterial. It was no more relevant or com¬ 
petent than is evidence in a case against an owner of 
an automobile charging negligence causing injury, that 
he carries liabilitv insurance. Such evidence has been 
held incompetent so universally that no citation of au¬ 
thority is needed. Besides, no offer of proof was made 
that such a bond was required or furnished. 

III. 

APPELLANT’S BRIEF. 

(a) No argument whatever is presented by Appel¬ 
lant, nor does he seek to deduce from the record, that 
the “case” in the United States District Court in Nor¬ 
folk was not disposed of upon terms acceptable to the 
plaintiff. His failure in this regard must be taken as 
an admission that such an argument would be wholly 
unjustified by the evidence. 
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The same may be said of Appellant’s like failure to 
argue or assert that there was any evidence evefl tend¬ 
ing to show that the terms of the escrow agreement had 
not been complied with by Judge Price and his| asso¬ 
ciates. 

(b) There are some inaccuracies in Appellant’^ brief 
to which attention is invited. 

Thus, on page 9 he says: 

“Plaintiff further testified that the services to 
be rendered by said Slemp, Price and Gillespie and 
for which services they were to receive the aijnount 
of $1,500.00 so deposited with defendant bairn was 
to consist of said Slemp, Price and Gillespi^ hav¬ 
ing the case at Norfolk continued or postponed as 
he believed that he would be better able to receive 
more leniency than if he sentenced along; with the 
others jointly charged with him who were demand¬ 
ing trials.” 

! 

And again: 

“Plaintiff also testified that, at no time after 
November 13, 1930, the date of execution off said 
escrow agreement, was he willing to release the 
money so held under said agreement.” 

j» * 

He refers to no page in the record for these State¬ 
ments, and obviously, as they can not be found there. 

On page 8, he states that Mr. Gillespie called in the 
case, John W. Price, who, Gillespie said was fonjnerly 
a judge and “politically” influential. What Mr. Gil¬ 
lespie said was that Judge Price was an “influential 
man”. (R-9) 

Further comment on Appellant’s brief is deemed 
unnecessary. 


I 


i 
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IV. 

CONCLUSION. 

For the! reasons stated, and upon the authorities 
cited, it is respectfully submitted that the judgment 
below should be affirmed. 

! Charles L. Fralley, 

Thomas P. Littlepage, 
Attorneys for Appellee. 




